STATE OF VERMONT .
HUMAN RIGHTS COMMISSION

Lynne Silloway
Charging Party

V. HRC Charge No. E11-0002

VT Dept of Corrections & VT Agency
Of Human Services
Responding Parties

FINAL DETERMINATION

" Pursuant to 9 V.8.A. 4554, the Vermont Human Rights Commission

enters the following Ordér;

1. The following vote was taken on a motion to find that there are
reasonable grounds to believe that the Vermont Department of Corrections and
the Vermont Agency of Human Services, the Respondents, illegally.
discriminated against Lynne Silloway, the Charging Party, in violation of
Vermont's Fair Employment Practices Act on the grounds of sex.

Mary Marzec-Gerrior, Chair For _»/ Against __ Absent__ Recused __

Nathan Beslo ’ For _3_/ Against __ Absent _. Recused __
Mary Brodsky For _l/Agains_t ___ Absent __ Recused __
Mercedes Mack For _Against __ Absent _ Recused __
Donald Vickers For L/Against __ Absent __ Recused ___

Entry: ﬁeasonabte Grounds ___Motion failed




Dated at Winooski, Vermont, this ”'p‘“ day of ﬁ%@ 2012.

BY: HUMAN RIGHTS COMMISSION
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Mary Mdrzec-Gerrior, Ghair {/

By yoo—

Nathan Besio
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YT Hmnnan Rights Coanmisgsion [phons]  802-828-2480

14-16 Baldwin Strect i  So2-BaB-248:1
Montpelier, VT 05633-6301 - (ddp  877-294-9200
Bitty://hreverment.gov {toll fres)  1-800-416-2010

INVESTIGATIVE REPORT
E11-0002
CHARGING PARTY: Lynne Silloway

RESPONDING PARTIES: Vermont Department of Correctlions (DOC),
Vermont Agency of Human Services (AHS).

CHARGE: Discrimination in Employment on the basis of sex,

SUMMARY OF CHARGE: In July of 2010, Lynne Silloway, an Administrative

Servicas Coordinator 111 at the Marble Valley Reg!onai'(:crrectionai Facllity
{MVRCF) In Rutland, discovered that she was rhaklng approximately $10,000
less than a male co-worker, Mr. Doe,* who held the same poslition. Ms.

© Silloway has been In state sarvice longer than Mr, Doe, and has more
experlence In this position than Mr. Doe has, As a result, Ms. Silloway flled a
charge of discrimlnation with the Human Rights Commission alleging a
violation of the equal pay provision of the Vermont Falr Employment
Practices Act (VFEPA), | | |

Y To protect his privacy, this employee is referred to throughout this report as “Mr. Doe.”

t % VERMONT







SUMMARY OF RESPONSE: The State has not provided any of the
affirmative defenses authorized by the Equal Pay Act.? /

PRELIMINARY RECOMMENDATIONS: (1) This investlgatlve report makes

a prefiminary recommendation that the Human Rights Commission find that
there are reasonable grounds to belleve that the Agency Human Services
(AHS) discriminated against Ms. Sllloway because of her sex, in violation of
the equal pay provision of Title 21 V.8.A, §495(8)(A) of Vermont's Falr
Employment Practices Act. (2) This Investigative report makes a preliminary
recommendation that the Human Rlghts Commission find that there are

reasonable grounds to belleve that the Department of Corrections (DOC)
"discriminated against Ms. Silloway because of her sex, In violatlon of the

2 The responses the State has provided are not any of the affirmative defense authorized by

tha EPA, but the responses to the charge it has provided are the following:

1) State’s Response to Charge 9/9/2010 ~Factual defense (no legal defense sef

_ forth): Mr. Doe makes mora maoney than Ms. Sliloway because he was “hired-Into-range”
as a Food Services Supervlsor {which Is not classified as a supervisory pasition) at a pay

grade 18 step 13. Additionally, he recelved-an 8% ralse for belng a first time supervisor

when he became a Business Manager A. These factors resuited In his making more money

than Ms. Slifoway. The State agreed that Ms, Sllloway and Mr. Doe perform “substantially

simblar work” and.share the same pay grade, : .
State’s Memorand 0 in its Motion for Protective Order 3 1 On page

5 of Its Memorandum of Law, the State asserted that It had established a “non-
discriminatory reason” for hiring Mr. Doe Into range and statad the burden had then shifted
to Ms. Slifoway. The State clted case law noting Its burden was “exceedingly light.” The
State’s assartion Is ncorrect; that burden applies in a Title Vil case complaint but Is not
applicable in an Equal Pay Act case and Ms. Silloway’s complalnt falls under the EPA. In an
EPA case, the State’s burden Is a “heavy one” and the State Is charged with asserting and
proving one of four affirmative defenses, The State appeared to be confusing the two
statutes since at one polnk the State Indicated that “her [Ms, Silloway's] claim falls undar
the Equal Pay Act.”

3} Intervie th Molly Paulgey, Director, Human Resources Services & Operations
2/9/12: The State asked Ms. Paulger If there was any Indication of Intent to discriminate
agalnst women at any point In the hiring or promotion of Miv Doe, She answered that she
had no knowledge of any Intent to discriminate, however Intentlonal diserimination need not
be shown under the Equal Pay Act - it Is relavant to a Title VII case and Ms, Silioway’s case

iz an EPA case, .

. 4) Interview with M, Doe 3/26/12: The State asked Mr. Doe if he worked at a larger

facility than the one Ms. Sliioway works at and he answered In the afffrmative. Howeves In
lks 9/9/12 response to her charge, the State previously admitted that Ms. Silloway and Mr.
Doe do “substantially similar work” which would make this question, and the answer
Irrelevant to her EPA clalim, |




equal pay provision of Title 21 V.S.A. §495(8)(A) of Vermont’s Fair
Employment Practices Act.

SUMMARY OF INVE ATIO

Interviews:

Lynne Sliloway-~ Complainant — Adminlistrative Services Coordinator 11 -
Approximately flfty contacts between 7/28/10 and 3/26/12

Kelth Tallon -~ Community Correctlons District Manager, formerly Southern
State Correctional Facility (SSCF) Superintendent from 2003-2005 - the

Appointing Authority” - 1/18/1.2
- Chris Teifke ~Operations Director for VSEA - 2/2/12

Mally Paulger - Director, Personnel Division Services & Operations — the
“Hiring Authority” In DHR who had ultimate approval over the DOC's requiest
to hire Mr. Doe Into-range~ 2/9/12 , i

Mr. Doe—~ Administrative Servlces Coordinator 11X - 3/26/12

Documents/ Resea rch

a, Charge of D:scrimlnat!on alleging a violation of the equal pay provisfon of
the Vermont Fair Employment Practices Act (VFEPA)

b. State’s Response to Charge November 19, 2010 -
¢. VSEA Supervisory Collective Bargainlng Agreement

d. Vermont Personnel Policy & Procedures Manual

e, Equal Employment Opportunity Commljsslon (EEOC) Compliance Manual
f. Personnel division data on promotlon and pay grade/step movement

g. Personnel division data on hire-Into-range figures between 2000~2010
h. Statutes/case an/la\;v review atticles/treatise extracts

i. Raview of legislative histor;y file of Vermont’s Equal Pay Act provision

j. Pay history of Mr. Doe and Ms. Silloway




Ik, Documents of the other four Department of Corrections (DOC) empioyees '
who were hired-into-range between 2002-2004

. Vermont Transparency Webslté Data -~ www.viiransparency.org

m. Articles from The Rutland Herald, Vermont Public Radlo, The Concord

Monitor and www.prisontalk.com on Kelth Tallon’s removal as SSCF
Superintendent

Acronym KEY

AHS — Agency of Human Services —the hiring authority
AHS{HR ~ The Human Resources Unit of the Agenhcy of Human Services

SCII; Administrative Services Coordinator XX (Ms. Silloway & Mr, Doe
were reclassifled as ASCIII's from Business Manager A’s)

DOC ~ Department of Corractions-the appointing authority
EPA ~ Equal Pay Act - "
ESS - Food Service Supervisor

VRCF Marble Valiey Reglonal Correctional Facility (Where Ms. Si!loway
S)

~ Southern State Correctional Faciiity (Where Mr, Doe works)
P_(i Payl Grade

VLRB: Vermont Labor Relations Board

VSEA ~ Vermont State Employeas Assoclatlon

VEEPA - Vermont Fair Employment Practlces Act

" .
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UNDISPUTED FACTS |

In 2002' Lynne SHlloway was hlred by the Department of Health at pay
grade (PG) 19, step 1. At the time she was hired, her hourly wage was
$13.75. She was classlfled as a supervisor,

In September of 2003, she applied for the position of Business
Manager A at the Department of Corrections (DOC). Her PG increased to 21,
step 2, Her wage Increased to $16.75 an hour, She continued to be ¢lassified
as a supervisor,

In September 2003, the Human Resources unit of the Agency of -
Human Services (AHS), (hereinafter "AHS/HRU"), approved a request from
- DOC to hire Mr, Doe “nto-range” pursuant to state policy §12.2°2 as a Food
Service Supetvisor,

He was hired to open the kitchen at the newly constructed Southern
State Correctlional Facliity (SSCF). Mr. Doe was hired-Into-rahge at PG 18,
step 13, at an hourly wage of $19,94, The normal entry rate for a Food
Service Supervisor in 2003 was PG 18, step 1 at $13.65 an hour, This job
was not classified as a superylsory position,

A new employee can only be hired-into-range in “rare circumstances”
~ where there Is a “compelling reason” to make an exception to “the basic.
_principle that employees are hired at the entry rate established‘for the job,™

An applicant can only be hired-mto'-raﬁge for the following reasons:®
+ There Is a shortage of qualified applicants for the position;

» An applicant who has speclal qualifications, training, or experience
that while are not necassarlly a requiremant of the job, have some
unigue value to the organization;

+ The candldate possesses exceptional and outstanding quallfications
that exceed those of other applicants and to such an extent that not
hiring that particular employee will be detrimental to the State.

3STATE OF VERMONT PERSONNEL POLICIES AND PROCEDURES MANUAL §12.2 {2008),
ghereinafter POLICIES AND PROCEDURES MANUAL]. See ATTACHMENT A,

Id,




Section 12,2 of the state policy and procedures manual dictates the
specific informatfon that both the AHS/HRU and DOC were required to
geneijat_eg and conslder to justify hiring Mr. Boe into-range.

The AHS/HRU and DOC falled to follow alt of the required policies and
procadures of §12,2 both Individually and collectively when they hired Mr.
Doe. The process through which Mr, Doe received his salary at PG 18, step
13, was therefore not in comp!laqce with the hire-into-range policy.

In addition 3 V.S.A, §327(a) requires that “When a vacancy In the
classlfted service occurs, the appointing offlcer [here DOC] shall make a
" diligent effort to recrult an employee from within the classifled service to fill

the vacancy.”

Though there appeared to be an Internal applicant, nelther the
AHS/HRU, nor DOC, could Identify that Internal candldate by name, sex,
qualifications or by agency at the time of application.

In 2008, Mr, Doe applled for a Business Manager A position at SSCF.
Ms. Silloway had held this same position for approximately three years at
MVRCF by the time Mr, Doe applied. Ms. Sliloway also had one more yeat of
senlority than Mr. Doe. However Mr, Doe’s hourly wage when he became a
Buslness Manager A was $25.10 and Ms. Silloway’s wage was $19.72,a
$5,38/hour difference.® :

Soon after Mr. Doe was hired, DOC reclassifled all Business Manager .
A’s to Administrative Service Coordinator III’s. The pay grade of all ASCIII's
increased to pay grade 23. The reclassification recognized that all ASCIII's
perform the same or simllar duties. Nonetheless, Mr. Doe still makes
-approximately $10,000 more than Ms, Silloway.

.The salary Mr. Doe received when he was hired-Into-range is the
primary reason that Mr. Doe earns more than Ms, Silloway despite the fact
that they have the same job classification, perform the same or similar
duties and despite the fact she has greater senlorlty and supervisory
experlence than Mr. Doe. :

5 The $25.10 also represented an 8% Increase for becoming a first time supervisor, Without
the 8% Increase his hourly wage would have bean $23,07 which would have been due solely
to the step 13 he received upon being hired in 2003. Ms, Silloway never recelved an 8%
increase since she had been hired Into state service as a supervisor. The federal Equal Pay
Act has a provision which prohibits unions from contrlbuting to pay disparities based on sex,
but the HRC does not have jurisdiction over the tnlon. See FN 23 for mote discussion.
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I. ELEMENTS OF THE EQUAL PAY ACT

To establish a prima facle case of disctimination based on sex pursuant
to the Vermont Fair Employment Practices Act, 9 V.S.A. §495(a)(8), Ms,
Silloway must show by a prepondérance of the evidence (l.e. that It Is more
{lkely than not) that: . ‘ |

1. The employer pays different wages to ei'nployees of the opposite
sex; (Ms: Sllloway makes less than Mr, Doe so this element Is met).

2. The employees perform equal work on jobs requiring equal skili,
- effort, and responsibllity; and

3, The jobs are performed under similar working conditions. (Elements
2 and -3 are met; Ms. Silloway and Mr, Doe are both Administrative
Service Coordinator IIl’s and perform the same or similar jobs and
are both Pay Grade 23).

Once Ms. Sllloway has made a prima facle case, DOC and AHS may
assert an affirmative defense to justify the wage differential by producing
evidence and proving by a preponderance of the evidence (l.e. that it is

| more likely than not), that the wage disparity results from:

1. . Aseniorlty system;.
2, A merit system;
3. A system which measures earnings by quantity or qualfty

of production; or
4, A differenttal based on any other factor other than sex.”

‘ In contrast to Title VII of the CNH Rights Act, the EPA Is a “strict
llability” ® statute and the employer’s burden Is a “heavy” one.’ This report

does not analyze Ms, Sliloway’s case pursuant to the Vermont Fair

Employment Practices Act, 9 V.S.A. §495(a) and Title VII of the Civil Rights

75_e_ 9 V.S.A, §495{a}(8)(A)(i) (!v} and 29 U.S.C. § 206(d)(1)(1982).
Ryduchowskl v, nd New Jersey, 203 F.3d 135, 142 (2nd Chr.

zooo)
? Tlmimer V. Mlchman Dep't. of Commeree, 104 F.3d 833, 843 (6th Clr. 1997).
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Act.“’ Title VII only requires that a respondent produce a “egitimate non-
dlscr!mmatory reason”! for the complained of actlon and requires evidence
of Intent to discriminate. The employer has no burden of proof in a Title VII
action, In contrast to the heavy burden of préduction and persuasion It has
under the EPA. While the EEQC and some federal circult courts find a per se
violatlon of Title VII where there s an EPA violation,? Ms. Sliloway Is not

. alieglng an intent to discriminate, so Tltle VII does not apply.*® Ms.
Silloway’s complaint simply alleges that DOC and the AHS/HRU fa!led to
follow a specific state hiring policy and statutory proviston and that this
fallure caused a “domino effect” which resulted In sex-based wage

discrimination.

10 ¥ 42 U.s.C. §§ 20000 et seq,

Carpentar v, Central Vermont Megical Center, 170 Vi, 565, 566 (1999).

The Equal Employment Opportunity Commission (EEOC) takes the position that a violation
of the EPA s essentially a violation of Tlile VII, The Circuit Courts of Appeal throughout the
cotinty are spllt on this interpretation. The Second Circult, which Is the controlling clreuit
for Vermont, has not directly addressed thls Issue, but that court distinguishes betwean the
two statutes in Its analyses and rulings which suggest it does not take the EEOC’s position,
Seg 29 C.F.R,-1620.27.Section (a)! “In situations whare the jurisdictlonal prerequisites of
both the EPA and title VII of the Civil Rlghts Act of 1964, as amended, 42 U,$.C. §2000e¢ et
seq., are satlsfled, any viotation of the EPA Is also a violation of title ViI. However, title VI1
covers typas of wage discrimination not actlonable under the EPA, Therefore, an act or
practice of an employer or [abor drganization that is not a violatlon of the EPA may
neverthelass be a violation of title VIi.”

3 saveral courts have Imposed the Equal Pay Act burdens of proof and persuasion on those
fiing under Tile VI{ only based on a rather confusing decision by the Supreme Courl that
has resulted in a split amongst the circult In the context of Title VII cases where equal pay
violatlons are alleged. See Gunther v. County of Washington, 452 U.8, 161 (1881), Ms.
SHloway's casa is distinguished from that body of analysls since it Is oniy an Egual Pay Act

complalnt and not a Title VII complalnt,




Since there is ho Vermont state case law on point to provide relevant
statutory interpretation, this investigation turned for guldance to the federal
Equal Pay Act as It has been interpreted by the Court of Appeals for the
Second Circult, (NY, CT', VT), siﬁce that Court is the conf:roliing authority for

‘Vermont, '

IX. BACKGROUND OF THE COMPLAINT, -

1. Inluly of 2010, Lynne Sllloway discovered that a male co-worker, Mr.
Daoe, was earnind approximately $10,000 more than she was earning. They
had the same pay grade (PG 23), same job title - Administrative Services
Coordinator 111 (ASC 1II) - for the Department of Corrections (POC) and
performed the same of similar dutles. Ms, Sllloway had been hired into state
service as a supervisor in 2002, and therefore had more senlorlty In state
employment than Mr, Doe. Additionally she had three more years of
ex'perience In the job they both held. Mr. Doe was hired In 2003 as a Food
Service Supervisor (FSS) at Scuthern State Correctional Facility (SSCF).
Despite the title, this job was not classified as a supervisory position. His
asslgnments were to start-up and ma‘nage the prison kitchen at the newly
opened SSCF, .

14 ) avalley V. E.B. & A.C, Whiting Company, 166 Vi. 205 (1997), The Vermont Supreme
Court has Mookjed] to federal case law for guldance In construing ldentical provisions of two
statutes.” Lavalley at 210, See also Hogdon v. Mt, Mansfleld Co '

160 VL. 150, 165 (1993). The Vermont Supreme Court has not been presented with an
equal pay case of this nature, As noted In the first sectlon, Vermont must look to the federal
EPA for Interpretation since there Is no Vermont case on polnt. This Investigation researched
the legislative history and it essentlally silent about lawmaker intent with respect to the four
defensas, There were approximately two hours of uninteiligible recorded commitiee
testimony concerning the passage of equal pay provislons of the VFEPA so there was ho
guldance regarding passage of the law generally or the exceptlons In partleular,
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2.  When Ms, Sllloway went to the Vermont.Transparency webslte, she

discovered that Mr. Doe was also earning a h_lgher salary than thelr other

female ASCIII counterparls, some of whom had slgnificant state seniority

over Mr. Doe - a fact verified by the State. The figures In Chart A were

~ provided by the State In 2010. Attachment B shows those figures from the
Vermont Transparency webslte as of May 2, 2012.%°

" CHARTA

Gender PG/ Step Salary Start Pate | Years of
Sarvice

Female >
Female -23-12 - $28,14 $58,531.20 |8/2/1982 28 yrs,
Female 23-08 $25.07 $52,145.60 | 2/2/1998 12 yrs.
Ms. Silloway 23-06 $23.44 $48,755.20 | 6/10/2002 |8 yrs,
Female 23-05 $22.71 | $47,236,80 |5/13/2002 | 8 yrs,

3.  This Investigation determined that Mr. Doe’s salary was higher than
M. Sliloway’s because he had been hired-into-range by the DOC with
approval from the AHS/HRU, Instead of hiting Mr. Doe at step 1, where most
state worker pay hegins, Mr, Doe was hired to be a Food Services Supervisor
at step 13. There are 15 steps within any pay grade and it can take
approximately elghteen and one half years for an employee who starts at
step 1 and stays In the same position throughout their career; to reach step
13. This Investigation reviewed documents that showed that over a ten (10)
year period, from 2000-2010, Mr. Doe was the only employee hired by DOC
over step 8, The DOC employee hired-Into-range at step 8 was hlred for a‘
newly created position.

*The actual FY 2010 chart on the VT Transparency webslte. Since It Is a public document,
names have hot been redacted.
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4,  Hiring Mr. Doe at'step 13 gave Mr. Doe significant immedlate and '
future advantages. The Immediate advantage was that Mr. Doe recelved a
far greater salary than other Food Services Supervisors already employed by
the state. The future advantage was that his step 13 compounded his
earnings as he moved through the state system In comparison to employees
who were not hired-into-range. In other words, pay increases from
subsequent upgrades or promotions would be calculated from the otiginal
step 13, as opposed to step 1 or 2 where most employee salarles are set.
This caused the significant pay disparity wfth Ms. Silloway desplte the fact
that she had greater state seniorlty and three more years of experience In
the position than he had when he moved to her job class in 2006:

5. This pay disparity has several ﬂnanciél.impacts on Ms, Silloway, The
first and most obvious one is that she makes a lower annual salary than a
male employee who has less state seniority and three years less experlence
In the job they both hold. However this digparity has further implications
affecting Ms. Silloway's retirement contributions, soclal security benefits and -
potentlally, her retirement age. In light of the fact that Mr. Doe was hired-
Into-range at step 13, his retirement and federal soclal security benefits wiil
‘ be greater due to ialrger contributions and theoretlcally, he coeid retire
earlier, .

6. Hiring a new state employee Into-range continues to be a state pollcy.
" This Investigation Is not recommending that the Human Rights Commission
find that the hire-into-range policy Itself violates the EPA. This invastigation
Is not suggesting Mr. Doe should be penalized in some way. To thelr credit,
Mr, Doe and Ms. Silloway have maintalned a professional relationship
throughout the Investigation of this ¢harge. The State entities that created
the wage disparity are the AHS/HRU and the DOC, Both the AHS/HRU and
DOC fai!ed to follow the required policies and procedures set forth in §12.2
of the Vermont State Employee Personnel Manual and DOCfallad to follow
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3 V.5.A §327(a) which requlres that It make “diligent” efforts to recrult
Intarnal candlidates. Their failure to follow policies, procedures and laws set a
domino effact Into motlon that was unknown by anyone until Ms. Sliloway
discovered the pay disparity In July of 2010.

7.  Since the Equal Pay Act Is a strict llabllity statute, Ms, Sllloway does
not need to show that there was any intent to violate the EPA or any Intent
to discrimlnate agalnst her as a female. Ms, Silloway need not show malice,
sexist behavior, harassment or any of the elements a complalnant must |
show under Title VII of the Civil Rights Act. The EPA seeks to redress
organizational flaws and employer oversights within the workplace that
result In' compensation systems where women are pald less than men for the
same work, Thé stylct llabllity aspect of the EPA recognizes that the lllegal '
. gonsequences of"these hiring pracé!ces may be unintended and that the
causes of unequél pay may be the result of neglligence rather than malice,
however the EPA holds employers Hable for the inequity unless a recognized
affirmatlve defense Is successfully produced and proven.

IIL. THE PAY GRADE AND STEP SYSTEMS AND THE HIRE-INTO- -
"RANGE POLICY §12.2

1) Overview
8. In order to better understand Ms. Sllloway’s case, there are several
aspects of the Vermont compensation system that must be explained.
A) Sectlon 2 explains the pay grade and step systems and how they
- determine an employee’s salary,

B) Séction 3 explalns how Mr, Doe was hired within the context of the
pay grade and step system, -

C) Section 4 explains Vermont hire~into~range policy, §12 2, the poilcy
. that the State used to justify hir!ng Mr, Doe,
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D) Sectlon 5 detalls the ways that DOC and the AHS/HRU violated
policy §12,2 when they hired Mr, Doe Into-range and includes
informatlon from Intervlews with the two persons responsibie for hiring

him Into-range.

E) Section 6 discusses the implications of the fallure to follow policy,
law and procedures.

Part IV concludes with a discussion of the EPA and relevant case law and
reviews the basis for the recommendation. Due to the complexity of the
State compensation system and hire-into-range policy, this report highlights
the grounds for the recommendation In each saction.

2) Pay Grade & Step System
9, A brief overview of the state pay system is neceésary to understand
how Ms, Sllioway ended up belng pald less than Mr. Doe. In September of
2003, when Mr. Doe was hired, there were thirty-two (32)*¢ pay grades with
minimum and maximum pay rates established for each pay grade.l” The pay
rates within the particular pay grade are asslgned é“step” and all pay
' grades contain fifteen (15) steps,’® Typically, a new employee starts at step
1 for a period of six mon'ths. At the end of a successful probation the
employee moves to stép 2, An empioyee recelves an annual one step -
.Increase until hé/she reaches step 6, ‘
10. At steps 6-12, an employee must walt two years between each step
increase. At steps 13-15 an employee must walt 3 years for the next step
Increase to take effect. Thus, If an employee were to stay within one pay
grade throughout his or her career, and have satisfactory job performance,
it would take approximately twenty-four and half years to reach step 15}9

¥ POLICIES AND PROCEDURES MANUAL §12.1. The manual says there arg 28, but the
current pay chart reflects 32 pay grades.
17 1d. at §6.0
19 I.gi,; at §12.1. See ATTACHMENT C,

¥ yartations can occur via cost-of-living Ihcreases, changes in the amount each step pays
based on legistative actlon such as step Increase freezes, or faster step moverent based on
merit and/or the union contract, However once steplh Is reached within any pay grade, an
employee would have to move to a higher pay grade for significant increases in salary.
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When Mr. Doe was hired at step 13, DOC and the AHS/HRU essentially gave
him a salary that could take- a state employee (using the assumptions just
set forth) approximately 18.5 years to achieve,?°
11. An employee’s salary can also increase if he/she is moved to a higher
pay grade by promotion or reclassification. When this occurs, the employee
does not start at step 1 In the new pay grade. Instead, the employee takes
“the rate of pay they had at their then current step to their new position. A
complex provision from the bargaining contract provides the calculation
performed by personnel to set the new step when a higher pay grade is
achleved.2! Usually, the step is adjusted down one o two steps.® Thus,
each time Mr, Doe moved to a new pay grade, his pay reflected the financiat
advantage attached to the step he was originally hired into - the higher the
original step the greater the new rate of pay: This is the framework that
resulted In the pay inequity with Ms. Silloway.

3) DOC and the AHS/HRU hire Mr. Doe into-range

12. In September 2003, Mr. Doe, an external applicant, was hired as a
“Facility Food Services Supervisor”®® at the then newly constructed Southern
State Correctional Facllity (SSCF) in Springfield, Vermont. In spite of his title

20 Step acceleration can also occur, for instance, If an employee advances their education.
VSEA SUPERVISORY BARGAINING UNIT AGREEMENT EFFECTIVE JULY 1, 2010 — EXPIRING
JUNE 30, 2012, Article 81 - Accelerated Step Advancement Program.

2L ySEA CORRECTIONS BARGAINING AGREEMENT-ARTICLE 50 (SALARIES AND WAGES) §9:
v...upon promotion, upward reallocation or reassignment of a position to a higher pay grade,
.an employee covered by thls Agreement shall recelve a salary increase by being slotted
onto that step of the new pay grade which would refiect an Increase of at least five percent
_ (5%) over the salary rate prior to promotlon (i.e., five percent (5%) is the lowest amount
an employee will receive, and the maximum amount would be governed according to
placement on a step which might be higher than, but nearest to, the five percent (5%)
minimum specified). The rate of five percent (5%) as outlined above shall be eight percent
(8%) If the employee 1s moving upwards three (3) or more pay grades.”

To help assess step movement, this investigation requested and reviewed 974 entries
from State documents of men and women who were promoted three or more pay grades to
see what If thelr pre and post step movement appeared gender based. This Investigation
could find no significant anomalles in the material provided.

22 gae ATTACHMENT D and D1 for the job description and pay chart in use in 2003,
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he was not actually classified as a “supervisor.” The pay grade for a Facllity
Food Services Supervisor position was (and still is) a PG 18. As noted, Step
1 is the “normal hiring rate established for most positions, and is the salary
usually offered to applicants when they apply for positions, in State
Government.”** Chart B shows the difference in pay between an employee
normally hired at PG 18, step 1 and Mr. Doe who was hired at PG 18, step
13: .

CHARTB
Difference in salary using 2003-2004 pay chart

1 PG 18 Step 1
$13.65/hr $19.94/hr, (Mr. Doe)
$28,392.00/yr. | $41,475.20/yr.

13. Mr. Doe worked as a Food Services Supervisor until 2004 when he
requested a reclassification and higher salary.®® In 2006, Mr. Doe applied for.
a cor’npétltive posting for a sﬁpervisory position at SSCF - Buslness Manager
A -~ and was selected for the job. Ms. Silloway had held this same position at
MVRCF for three years prior to Mr. Doe and also had oné year more of state
seniority having been hired in 2002.

14. In splie of Ms. Stlloway’s seniority and greater experience in the same
position, records show that Mr. Doe’s hourly rate was $25.10 as opposed to

* See POLICIES AND PROCEDURES MANUAL §12.2, The detalls of this poiicy are discussed
in greater detail below,

25 In 2004 Mr. Doe asked for his specific position to be reclassifled. His request for
reclassification was granted and he became a Facllity Food Services Supervisor I1. As a -
result, within one year of belng hired, his pay grade went from 18 to 20, His step was
adjusted to a step 11 and his hourly wage went from $19.94 to $21.56.
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Ms. Silloway’s hourly rate of $19.72.% Chart G reflects the impact that Mr.
Doe's hire-into-range at PG 18, step 13 had on Ms. Silloway’s earnings:

CHART C

“Ms. Silloway |4 3 |$19.72

Mr. Doe 3 0 0 $25.10

15. Shortly after Mr. Doe became a Business Manager A, the DOC central
office requested that all Business Manager A’s seek a classification

review. As a resuit, all the Business Manager A’s (which included Ms,
Silloway and Mr. Doe) were reclasslfied as Administrative Service
Coordinator I1l’s.>” That reclassification represented an administrative
confirmation by DOC that all ASCIII's did the same work and that the work
required the same skills, knowledge and abllities regardiess of the size of the
facility to which the individual ASCIIT was assigned. This cleatly establishes
one of the elements of Ms. Sllloway’s prima facle case of dlsqum_ihation -
that Ms. Sllloway and Mr. Doe do the same or similar wbrk,_Duriné the
Interview with Mr. Doe, the State asked Mr. Doe questions ahout the greater
slze of SSCF com;:;arec{ to MVRCF, suggesting that Mr. Doe makes more

+

% pay records for both Ms. Sliloway and Mr. Doe are difftcult to follow, but it appears that at
the time Ms, Silloway and Mr, Doe became comparators, this was the wage difference, Upon
becoming a Buslness Manager A, Mr. Doe also recelved an 8% ralse because the new job
representad a promotlon Into the supervisory bargalhing unit, but the maln Increase in pay
was his orlginal hire at step 13, The Human Rights Comimission does not have jurlsdiction
over the Vermont State Employees Unlon (VSEA) in an employmaent case, Nonestheless it
could be argued that bargalning contract compounded the pay Inequilty between Ms, -~

. Sllloway and Mr. Doe by gliving him an 8% ralsé when he first came Into her unlt as a
supervisor. The EPA prohiblts unlons from contributing to equal pay preblems. However
beyond mentioning this issue, this Investigation Is not authorized to make any finding or
recommendation. Seg 29 U.S.C.A. § 206(d)(2). See also Hodgson v. Sanger, 326 F, Supp.
371, 373 (D.C. Md, 1971) (“*There Is no apparent reason why a unlon which violates Sectlon
206(d) [of the EPA] should be treated any differently from an employer violator,”},
7 Gaa Attachment E for job description of an Administrative Services Coordlnator III.
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monegy than Ms. Sllloway because -he works at a larger facility. This-
invastligation believes this to be a fundamental misunderstanding of the
state classification system,”® the re-classification that occurred when
Business Manager A’s became ASCIII’s, the Impact of hiring Mr. Doe into-
range, and In ahy event, Is not an affirmative defense that the State has
shown Is authotized by the EPA. _ '
16. This investigation asked the State to release records for hire-into-
range numbers from 2000-2010. These records showed that during that
period, DOC had not hired a new employee into-range above a step 8 except
Mr. Doe who was hired at step 13, The four other employees who were
hired-into-range In the same time period as Mr. Doe, 2002-2004, were hired
into newly created, unique or specialized positions.”®

17. This investigation compared the hire-into-range requirements of §12.2
with the manner In which Mr. Doe was actually hired and the comparison is
outlined In greater detall In the hext section. However there was no shortage
~ of qualifled applicants for the position and unknown/unidentified internal
candidate who by statute, contract and pollcy should have had preference.
Add!tlonally, Mr. Doe’s qualificat!ons, training, or experlence had no unlque _
value to DOC since It was admitted that existing staff could have opened the
new kitchen if no one had been hired. Nor would a fallure to hire Mr. Doe
have been detrimental to DOC since exlsting staff (or even contractors)
could have been brought In to open and run the new kitchen untll a FSS

could be hired In the “usual” manner,

% 508 3V.S.A. § 32'3(2) reads: "Class" means one or more positions sufficiently similar in
nature, scops, and accountability that the same title, test of fitness-and schedule of

compensation may be applied to each position.”
2 This Investigation subpoenaed the fllas of other DOC employees hired into range from

2002-2004 for comparisom
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4) The rules for hiring a new emplovee into range ~ §12 2 of the

policy manual
18, The state policy manual places strong emphasis on fairness and equity

with respect to employee compensation,® In Rule 1,01, General Purposs,
the manual states: “These rules shall give effect to the provisions of
Chapter 13, Title 3, Vermont Statutes Annotated, and shall be applied in
accordance with the quectives of the personnel law, among which are: ... To
establish and maintain an equitable classification and compensation program
designed to provide State government with sufficient humbers of qualified
nersonnel; [and]*ro promote efficiency and high morale among State

employees;....

19, It would foEIow from this statement that exceptions to the usual hirlng
practices would have to be transparent and that the specific rules,
procedures and laws goverrilng those exceptions would have to be strictly
followed. The basls of Ms, Silloway’s complalnt is a consequence of not
following all relevant requirements.? |

20. Section 12.2 of the Vermont state policy and procedures manual
requires that the appolnting authotity (DOC), and the hiring authority

) (AHS/HRU), fotlow specif{c procectures when hirtng a new employee Into-
range. The manual requires accountabllity from both agencles. The_
reciprdcal relationship between the appointing authorlty and hiring authority
theoretically provides a check and balance system, however the hiring
authority (AHS/HRU) has the final approval of thé hire-into-range request.
Therefore, when DOC failed to provide all of the required information and

30 5ea algo 3 V.S.A, Ch, 13 for the personnel classification provistons.

3 The VSEA SUPERVISORY BARGAINING AGREEMENT recognizes the potentlal problems
assoclated with hiring a new employee Into range {n the followlng article: “[the]
Commilssloner of Human Resources may ralse the rate of current employées In that
department in the same class and/or assoclated class to the rate of the newly hired
emplovee, Employees so ralsed shall retain thele old step date and tlme already accrued
toward hisfher next step movement. VSEA SUPERVISORY BARGAINING UNIT AGREEMENT
EFFECTIVE JULY 1, 2010 — EXPIRING JUNE 30, 2012 - Article 49, §15(a) ~ Salaries and

Wages.
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justification for hiring Mr. Doa Into-range, AHS/HRU should not have
approved the hire until DOC provided that Information. In addition, AHS/HRU
was required by §12.2 to generate Its own set of data to determine the
valldity of DOC’s hire-Into-range request, However nelther agency fulfllled all
of these requirements when Mr. Doe was hired.

. 21. The State presented no evidence that would allow elthar the hiring
authority or the appolnting authority to treat §12.2 In a discretionary
manner, that Is, to follow some, but not all of the procedures required by the
policy, A decision by the Vermont Labor Relations Board, Grievance of

~ -Hooper, 27 VLRB 167 (2003), found that the hiring of the most desired
employee in that case was “invalid” because those dolng the hiring falled to
fotlow all of the hiring rules and procedures In order to get the empioyee
they wanted. In the M case, the hiring irregularities were quickly
discovered. In contrast, the implications of the fallure to follow policies and
"procedures only came to light In Ms, Silioway’s case some seven years after
they occurred, Hooper is discussed further In Section Iv.. ‘

5). Spegific viclations of policy manual §12.2 and the role of 3 V.S.
Ch. §327(a) T . ‘ .
22. This Investigation obtalned Mr, Doe's hiring file by subpoena, It

showaed that DOC failed to supply the specific Information required hy §12.2,
1t also showed that AHS/HRU not only falled to ensure that DOG prbvided
this Information, but tijat AHS/HRU falied to conslder the factors that §12.2
requires it to specifically consider in order for it to approve a hire-into-range
requeét. The following Information required of DOC was missing or ¢ould not
. be produced by the State: |
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A. Candidate and Job Information:'

1. There was no Information on the qualifications of the staff
serving In the same class as Mr. Doe; It appears that the impact
on other Food Service Supervisors was not considered at all

2. There was no explanation of how the regueast to hire Mr, Doe
Into-range met the regulatory standards under which the salary
exception could be granted (possibly because this was not the
kind of position contemplated by the hire-Into-range policy).

B. Hiring Process:

1. There was an incomplete summary of recruitment efforts;
3 V.S.A, §327(a) requires that *When a vacancy In the classifled
sarvice occurs, the appointing officer [here DOC] shall make a
diligent effort to racrult an employee from within the classifled
service to fill the vacancy.”

2. A copy of the hiring certificate was missing- this document would
have ldentified whether the candidates were external or internal.

3. There appears to have been one internal applicant, however
since the State could not produce the hiring certlficate which

' would have identified that person, there was no way to know .
why that person did not quallfy or who they were,

4. There was no Information about tumbver/vacancy data for the
position class over the last two years. :

C. Implications (of hiring Mr, Doe Into range):

1. There was no list of other employees or Elasses that would
potentially be affected by the hire-into-range request, e, other
Food Service Supervisors ot othet future co~workers,

2. There was no Information regarding recent hires in the same
or simllar class and any other related factors,
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23. Nor could AHS/HRU produce evidence that it had consldered the
following required issues: '

1. There was no Information on the recruitment and retention
experience for the position.

2. There was no Information on the salary market for the particular
type of expertise, .

3. There ‘was‘no Information about the jmpact on current
in bants with:similar auallfications.

It Is concelvable that It might have been difficult to obtaln information on the
salary market, recruitment, retention and regulatory standards for a Food
Service Supervisor as It was perhaps not the type of position contemplated
as appropriate for a hire-into-range req'uest. The St:até has produced no

- evidence to refute this, -

24. Mr. Doe's position was essentially fungible In nat_‘ure and required no
speclalized skills. When Mr, Doe was hired,'thére were five other Food
Serviée Supervisors !n_existence, all of whom were PG 18. As a non-unique, .
non-supervisory posltion that required only a high school education or
aquivalent, it was not the type of unique position contemplated by the hire-
into-range pb!tcy. This would not‘excuse DOC and AHS/HRU from failing tb
gather the nec:eésary information - however the difficulty in gathering it
should have caused them to question the valldity of its use In Mr. Doe's
case, This Invest!gation'obtamed further information from the two Individuals
responsible for hiring Mr. Doe, Keith Tallon from DOC, and Molly Paulger

from DHR,

1) Interview with the DOC Appointing Authorlty ~ Kelth Tallon
25. The primary persons responsible for hirlng Mr. Doe were Interviewed
to the extent allowed by the State. Kelth Tallon was the new -
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superintendent® of SSCF In the fall of 2003 and wrote the hire-Into-range
letter for Mr, Doe to Cynthlé I'_a\s‘«fareﬁ3 who was then the Commissloner of
Parsonnel. The letter was then sent to Molly Paulger In the personnel divislon
of DHR, Ms. Paulger was rasponsible for approving all hire-into-range
requests from appolinting authorities at that time. Mr. Tallon stated that he
believed he would have had to discuss his hire~into-range request with his
direct supervisor, but the State produced no documentation that he did so.
Mr. Tallon belleved it was his first hire-into-range request. He stated that he
consulted the personnel manuai before he hired Mr. Doe and that he went
“hy the book” In hiring Mr. Doe, However the paper record and his
statements during the Interview contradict this assertion,

26. During the interview, Mr. Tallon noted that the Woodstock Correctional
facliity was closing down at the same time SSCF was openlng. He stated that
Woodstock employees would have had priority for positions at SSCF, Thls
investigation conflrmed that there was an agreement between VSEA and the
State which gave Woodstock employees a right of first refusal for SSCF jobs.
In addition, the prison In Windsor was belng converted to an all-female '
facﬁ!ty so some male staff from that facility might have been Iookmg to
transfer to other institutions.

27. The status of these two Institutions held potentially significant staffing
Implications for the SSCF hiring pool, However while Mr. Tallon mentioned
that there was one DOC candidate in his hire-Iinto-range leiter, he provided
no information about the Identity of that candidate, where he or she had
come from, or why that internal appiiéant was not a viable candldate for 'the
FSS position, Furthern_jore, the scoring chart he sent to the AHS/HRU did not

32 Mr, Tallon was removed from this position In 2005,
33 she Is no longer with the state. There was a brlef one page cover letter to Ms. LaWars

from Steve Gold. The letter was slgnad by Sister Janice Ryan, then Deputy Commissionar of
DOC, on his behalf, Mr, Gold was the Commissloner of Correctlons and he Is also no longer
with the stata, His cover letter refers Ms. LaWare to Mr. Tallon’s *memo.” Other than this
cover memo from Sistet Ryan/Mr., Gold, there Is no other evidence of thelt, or Ms, LaWate's

thvolvement.
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identify the Internal candidate. Additionally, the hiring certificate which
would have identified the internal candidate.could not he produced by the
State. Mr, Tallon did not recall seeing the hiring certificate but thought there
must have been one since It would have.ldentifled the Interna! candidate.
Section 12,2 and 3 V.S.A. §327(a) require that these issues be consldered
and accounted for In the hire~into-range request.

28. During the Interview Mr. Talion made the statement that “nobody even
came close” to Mr. Doe as a good candidate, However the chart that Mr,
Tallon submitted to the' AHS/HRU showed that Mr, Doe had an overall score
of 34 points, while two other Interviewed candldates each scored 32,75, Mr.
Tallon was unable to recall whether the particular position of Food Services
Supervisor was advertised and there was no evidence In the file or in the
letter he wrote to AHS/HRU detalling how the position had been advertised -
information required by §1.2.2.3% Mr. Tallon also stated he did not consider
the impact of Mr, Doe’s hlre-Into-range on future hires into the FSS position
or on existing Food Service Supervisors who held that posttion when Mr. Doe
was hired-Into-range. A request for information from the State revealed that
~ Mr. Doe’s salary far exceeded every other FSS In the state, even one FSS

© with fifteen vears of state senlority who Bad attalned PG 18, sfep 11 when
Mr. Doe was hired, DOC and AHS/HRU were required to individually and
collectively consider the impact on existing and future FSS’s prior to hlring
Mr. Doe Into range. Thelr fallure to consider these employees violated §1.2.2.
29. Mr. Tallon was “not 100% sure” whether he had Interviewed Mr, Doe
for the posltion, but he thought he probably had, He said as the appolnting
authority It would have been up to him to write the letter asking that Mr.
Doe be hired-Into-range., He stated that he had spoken to Mr. Doe's
references and that he and Mr. Doe may have had general salary discussions

 Mr. Doa stated In a later Interviaw he saw the position advertised In a newspaper, -
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‘such as “what are you making now” but could not recall any ather
conversation as to salary,® | ,
30. Mr, fallon stated It was necessary to hire Mr. Doe at step 13 due to
the necessity of getting the kitchen at the new facllity quickly up and
running, getting the “offender” work force assigried and other civilian staff ‘
hired.2® Mr, Tallon stated that he belleved these tasks and the timing .
element made the job unique and therefore worth an extraordinarily higher
base pay. Mr. Tallon was asked whether in light of this “unlqueness;’ he
could have re~classlfled the hositlon (as Mr, Doe did on his own initiative a
year later)® or have offered a moderate step Increase. Mr. Tallon’s answers
suggested that these options were not consldered at the time,
31, When asked what he would have done If he had been unable to hire
_someone for the posltion, Mr, Tallon stated he would have had to get staff
from other facllitles to do the job. Ms, Paulger, who ultimately apbroved the
hlt;:ajr also agreed that using staff from another facility was an optlon. This
'_acknomedg{ament by both witnesses undermines the assertlon that the job

was unique. It also undermines the assertion that an outside applicant would

have been the most quallfled person to set up' the hew kitchen. Their
answers reveal a lack of compliance with §12.2,

2) Interview with the AHS/HRU Hiring Director — Molly Paulger

32. Ms, Paulger became the Personne!l Divislon Services Director In the

spring of 2003, not long before she approved Mr. Doe’s hire. She worked for -

the Department of Human Resources within the Agency of Administration. As
the person In charge of compensation administration for the state, she
raviewed and approved hire-into-range requests. She stated that she had

3 My, Dog, on the other hand, stated that Mr, Tallon did not interview him and that he

therefore had no salary discussions with Mr, Tallon,
% The legislature passed the budget for staff salarles on July 1, 2003, Mr. Doe was hired in

September of 2003 and the faclllity opened in October of 2003,
¥ See supra footnote 25, Mr. Doe reclassifled as a FSS 11 after one year.
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the sole authority to approve ot deny these requests, and that no one
revlewed her declslons. She also stated that It was her role to ensure
compliance with state policy in the hiring process and she agreed that §12.2
outlined what was required of DOC and AHS/HRU with respect to hiring a
new employee Into range. ‘

33. This investigation asked her for an explanation as to why there were
several pleces of required information missing from the hiring file. Ms.
Paulger could not recall whether that documentation had even existed or
was just missing. This Investigation would describe Ms. Pauiger’s response to
Mr. Tallon’s hire-into-range request as onhe of simple ratification. She simply
accepted Mr, Tallon’s representations and overiooked the fact that the rest
of the requirements of §12.2 were missing as they applied to DOC and to
herself as the hiring .authority working with AHS/HRU, Agaln, the State has
offered ho authority to show that §12.2 can be treated In a dlscretlonary
manner. It would seem‘that a hiring policy that Is only to be used in “rare”
circumstances would require full compllance with all aspects of that policy on
the part of all relevant parties. The Hooper decislon mentioned above and
discussed further In sections 1V supports this principle.

34, When Ms, Pauiger was asked about the lack of informatlon on. the
identity and qu_allficat ons of the Internal candidate, she could not recali
elther who the internal candidate was did not know the locatlon of the hiring
certificate; When asked if she was aware of the agreement between VSEA
and the State with respéct to Woodstock and Windsor employees, she
Indicated that this Issue would have been an Internal matter for DOC's
consideration and she did not recall having any Information about what was
happening at elther facility. She simply recalled that SSCF was opening and
knew there was a push to get staff In place. '

35. When Ms, Paulger was asked If she was surprised by the request to
‘hire Mr, Doe at step 13, 'sha stated she could not recall what she thought at
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- the time. However she stated that If she were presented with the same
request at the current time she would need to be presented with a “Very
good case” for such a request, ' o
36. Ms. Paulger was asked why the “hest” candidate was chosen for a food
service position Instead of éomeone who rh{ght: have been able to do the job
just és well for less pay. She was reminded that §12.2 lists a “shortage of '
gualified applicants” as one of the central ratlonales of hiring someone Into
‘range, Her response was that she had had the “why hire a Rolls Royce when
a less expensive model will do the job just as well® conversation with hiring
managers In more recent clreumstances, but did not recall having It with Mr,
Tallon. Theref{:re, the other two candidates with scores close to Mr. Doe’s
did not factor Into her declsion to approve or to question Mr. Tallon’s
request.

37. Ms. Paulger acknowledged that existing staff could have been brought
from other facllitles if DOC had not been able to hire someone for the job.
She stated she had not discussed this alternative with Mr. Tallon since he did
not ralse the Issue with h'ep Ms. Paulger had no records or documentatlon on
Mr. Doe’s hire and recalled very little about the request to hire him other
than that SSCF was opehing In Octdber of 2003 and shé knew staff was
needed to fill positions, She could not Identify the “eﬁceptionai and
outstandlng quallfications [of My, Doe}” that “exceed[ed] those of other
applicants...to stch an extent that not hiring [Mr. Doe would have been
detrimental] to the state,”® In sum, Ms. Paulger failed to hold Mr. Tallon
accountable for the Information that §12.2 required him to provide as the
appointing authority. She also falled to generate the Infbrmatlon that §12.2
required her to generate as the hiring authorlty,

* This paraphrases the question and answer, but thls was the example used.-
3 STATE POLICY AND PROCEDURES MANUAL §12.2 - this Is a quotation from the hire-Into~

range policy,
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6) Summary: The Implications of Failing to Follow §12.2 and 3 V.S.A,
Ch. §327(a)
38. Fallure to follow §12.2 resulted in the hiring of Mr, Doe at an _
Incongruously high salary for a non-unique position, Both Mr, Tallon and Ms.
Paulger stated that ancther FSS could have been brought In to open the
kitchen If DOC had not been able to hire someone to do the job. This
undermines the assertion that only someone like Mr, Doe could do the job. It
also goes agalnst the §12.2 mandate that there be a “compeliing need” for a
specific hire for a “unlque” posltion. Neading an experienced person quickly
to get a new kitchen up and running does not mean that that person’
qualifies for the hire-Into-range provision if the job I1s not unique In an
overall sense. Ms.” Paulé:jer essentlally admitted that her lack of experience
resulted In a failure to ask the right questions such as whether it was
necessary to hire “the bast” when “the best” was not needed for the
particular job. She also stated that she would now need to be presented with
a “very good case” for such a hire~into-range request.
39. 3. V.S.A. §327(a) requires that the appointing authority (DOC), maka
‘ “dllfgent effort to recruit an employee from within the classifled service to

- fill the vacancy.” Therels no record or documentatlon that DOC made any
ffort at all to do so. There was one Internal candidate, but there was no
way to know whether he or she was qualified since nelther Mr. Tallon nor
Ms. Paulger kept any record of his or her name or qualifications. There was
ho hiring certificate which would have Identified that applicant. The hiring
chart sent to by Mr, Tallon-to Ms. Paulger did not document an Internal

A cand!daté. .
40, In short, had there been the statutorily required effort to identify and

recruit an Internal candldate, it could have determined whether that
candidate was a viable hlre Instead of Mr. Doe, If that candidate had been
viable, a more fiscally sound angd reasonable hiring decision might have been
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made. However even If the internal candidate had been identified and found
to be the wrong person for the job, there were other sections of §12.2 that
both agencles failed to follow and would have therefore failed to ]ustffy
hiring Mr, Doe lnto -range. ‘ '

IV. THE EQUAL PAY ACT
1) Introduction o

41, In a Vermont Equal Pay Act case, Knight v. G,W. Plastics, 903 F.Supp.
674 (1995), the federal district court of Vermont refused to grant G.W.
Plastics’ motion to dismiss the case. That court took Issue with G.W, Plastics

on several fronts, Including the following:

...the defendant points out that the plaintiff

- started her career at a lower salary. However the
defendant has not adequately explained why salaries
established two decades ago, which may or may not have
been discriminatorily established in the first Instance, justify
continued wage disparity once the plaintlfr allegedly began her

duttes as a supervisor in 1984

" 'The court stated two Important points that are appitcable to’ Ms Silloway’s

-case, First, the Equal Pay Act (which was passed in 1963) recognizes that
present inequitles can be the product of long-standing, systemlc problems.
This Is ‘applicable to Ms. Sllloway because the present day pay Inequity Is the
rasult of a hiring decision made nine years earller In 2003. The second polnt
focuses on the essential purpose behind the Equal Pay Act - remedying pay
ineq‘ui.ty between males and females even when the reason for the Inequity
Is unintentlonal as it appeared to be in Knight or Is the result of negligence

ot Inexperience.

9 Knight, 903 F.Supp. 674 at 678, In Knight, the plaintiff, Marilyn Knlght, had worked for
defendant G.W, Plastics for 23 years, After her retirement she learned that the males who
replaced her had been hired at salaries approxtmately $10,000 more than. G, S Plastics had

paid her to perform the same job. Id, at 677,
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42, Suppott for the obligation to follow hiring procedures can be found In
the Vermont Labor Relations Board’s Hooper decision, That Board found the
hirlng of the external employee invalld and called for the hirfng process to he.
re-initlated* because those responsible for hiring that employee had not
followed correct hiring procedures and had therefore prejudiced other
Internal applicants, In lts declsion, the Board wroLe'

«the Employer contends that the rehire of Shea should not be
Impeded because she was an outstanding soclal worker and to make
her and the Employer “jump through unnecessary hoops that
wauld not have changed the end resuit makes no sense.” This
contention disragards the “Purpose and Policy Statement” of Policy
4.0, Recruitment...When a vacancy in the classified service
occurs, the appointing authority shall make a diligent effort to
racruit employees from within the classified service to flll the
vacancy.” The latter sentence of this statement is identical to 3
V.5.A. Saction 327(a), which also Is Incorporated in Article 2 of the
Contract, The provisions of the Personnel Policies and
Procedures violated by the Employer in rehiring Shea... are the
specific means to ensure adherence to the policy and purpose
behind the merit system in state government, and it is
inapproptriate for the Employer to minimize compliance with
them.** (emphasls added).

- 43, This portion of the Labor Board’s opinion recoghizes brinciples central
to Ms, Sliloway’s case. The first Is that following state hiring policies and
procedures Is mandatory, hot cltscretlonar?. The second princlple recognizes
the legal directive pursuant to 3 V.S.A. § 327(a) to make “dillgent” efforts to
recruit and hire from within, The social worker in the Hooper case may have
been considered to be “the best,” applicant, but since hiring procedures had
not been followead, this concluslon could not be falrly reached. _
44, Like the hiring manager(s) In Hooper, AHS/HRU and DOC failed to
axecute a hiring process in conformity with law, policy and contract. They
utilized a hiring prrovision, §12.2, that was Inappropriate glven the non- .

at This investigation is not suggesting that this should occur In the nstant matter,
Griavance of Hooper, 27 VLRB 167, 188 (2003)
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unique nature of the position and th_e admission that other FSS’s could have |
stepped Into the job had It been necessary. The Labor Board went on to say!

..we disagree with the Employer’s statement that to make...the
Empiloyer “jump through unnecessary hoops that would not have
changed the end result makes no sense”....The Employer's
mishandling of the process of the rehiring of Shea as Social
Worker B and subsequent promotion to Interim Intake
Supervisor was so serious as to result in Hooper being denied a
fair opportunity to compete for the Intake Supervisor position.
The Employer was required by statute, rules and the Contract
to “make a diligent effort to recruit employees from within the
classified service to fill [a]] vacancy” that arises in the classified
service. Here, the Employer’s efforts to recruit employees from
within the classified service to fill the vacancy in the Intake
Supervisor position fell far short of “diligent”....[the offer of]
the Intake Supervisor position to Shea...even though Shea was -
no loenger in the classified service...was in complete disregard
of this requirement.”*(emphasls added).

45. DOC’s and AHS/HRU's faflure to comply with §12.2 and 3 V.S.A,
§327(a) ultimately resulted In Lynne Silloway belng pald approximately _
$10,000 less than Mr. Doe for the same or simitar work. The Equal Pay Act is
a strict lability statute for this reason. It extracts “Intent” as an Issue, and
Indeed intent “may not.aven be relevant”™ to the underlylng reason for the
pay inequity. |

46. A lack of understanding, or inexperi-ence, or carglessness by the hiring
and appointing authorities are also not lawful justifi‘cation.s for pay Inequity
between men and women who do the same work, Automakers train thelr
workers to prevent mechanlcal problems, but mechanlical problems can
occur anyway. The automaker did not Intend to cause harm, but the
automaker Is nonetheless liable for the harm caused. The Equal Pay Act
~ operates on the same principlg within the workplace and provldés a

rmechanlsm to seek a remedy.,

“1d. at 189,
¥ 26 Am. Jur, 3d Proof of Facts §14 (1994).
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2) The Defenses

47. The State has not Indicated which, if any, of the four afflrmative EPA
dafenses It belleves apply to Ms. Sliloway’s complaint, The legally required
procedure for an employer In an EPA complaint Is to produce one (or more)
of these four afflrmatlve defenses and then prove It so that a trier of fact can
ascertain whether the employer has met Its required burden of production
and persuasion. Although It is not this Investigation’s responsibility, this
investigation has attempted to anticlpate what defenses the State might try
to rajse before the Commission, In one sense the State’s approach subverts
the HRC process because the HRC has to anticipate and explore afflrmative
defenses that were not raised during the investigation.

48. The “responses” offerad by the State listed in footnote 2, supra, are
not affirmative defenses recognized by the EPA.* Those responses elther
reference Title VII, which is not the applicable taw, or offer factual defenses
the State has not linked to a lawful EPA defense, The State had only four

~ options set forth In the EPA through which It could have presented an
afflrmative defense. These affirmative defenses are: “(I) a senlority system;
(I) a merlt system; (lii) a system which measures earnings by quantity or
qguality of prddéction; or(lv) a differential based on ahy other factor other’
than sex.”*® An employer charged with violating the EPA may avold llability
if It can produce sufficient evidence and prove one or more of these
afflrmative defenses by a prepbnderance of the evidence, I.e, that it is more
likely than not that It Is true, This Is a significantly heavier burden for the
State than its 'burden under a Title VII case. Title VII requires that the State
only produce evidence; the EPA requires that the State produce evidence
and prove Its truth.

49, In belng forced to speculate on what afflrmative defense the State
might bring before the Commission, this investigation belleves that there are

5 See supra note 1.
% See supra note 7.
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only two optloﬁs: the “merit system” defense (which Is a stretch), or the
“any factor other than sex” defense.*’ Some courts have interpreted the
“any factor other than sex” defense as one that refiecls a “legitimate
business reason” for the pay disparity.*® Some courts have required the
employer to articulate the reason?® and some have given the employer carte
blanche to come up with any reason whatsoever.>® However the Second
Clrcuit and the Vermont Distijct Court have Interpreted that defense in a
much stricter manner that does not relieve the employer from showing proof
of actual legitimacy. The Second Circult has required that employers
demonstrate that thera Is a well ordered, falily adminlstered system In place
that reflacts objectivity and compliance with established rules and '
| procedures. The EEOC Is in agreement with the Second Circuit's stricter
Interpretation of the “any factor other than sex” defense.5!

47 Some circult courts have Interpreted the latter exception so broadly that the purpose of
tha law liself has been essentlally eviscarated. See Ernest F, Lidge 111, Disparate Trealment
Employment Discrimination And An Employet’'s Good Faith: Honest Mistakes, Benign
Motives, And Other Sincerely Held Belfefs, 36 Okla. City U, L, Rev, 45, 69-73 (2011);
NATIONAL WOMEN'S LAW CENTER, Closing the "Factor Other Than Sex" Loophole In the
Equal Pay Act, pp. 1-3,, April 12, 2011 (http://www.nwic.org/resource/closing-factor-other-
"sex-loophole-equal- p@y«fsc t}: Nat'l Women's Law Center, The Paycheck Falrness Act
Resolves the Debate Among Courts over the Meaning of the “Factor other than Sex”
Defense, p, 1, APRIL 12, 2011 {httpi//www.nwic.org/resource/paychack-falrnass-act-
rasolves~debate-among-courts-over-meaning-factor-other-sex-defense); Ruben Bollvar
Pagan, Note, Defending The *Acceptable Business Reason” Requirement Of The Equal Pay
AcE: A Response To The Challenges Of Wernsing V. Department Of Human Services, 33 1.
Corp. L, 1007, 1025-27 {2008); Jessica L. Linstead, The Seventh Clrcult’s Eroslon of the
Equal Pay Act, 1 SEVENTH CIRCUIT REV, 129, 130 (2006); NOTE, When Prior Pay Isn't
Equal Pay: A Proposed Standard For The Identification Of “Factors Other Than Sex” Under
The Equal Pay Act, 89 Colum. L. Rev. 1085, 1089-90 (1989).

® cee Aldrich v, Randolph Central School Dlstrict, 963 F.2d 520, 525 (2nd Clr. 1892), .
49 See, 0.q., Belfl supra at 136 {(noting that an amployer seeking to rely on the “factor other
than sex defense [ 1 ... must. , . demonsirate that it had a legitimate business reason for
!mp!ementlng the gendernneutrai factor that brought about the wage dlfferential”).

% See, e.q,, Fallon v, lilinols, 882 F.2d 1206, 1211 (7th Clr, 1989) (describlng how the
“factor other than sex” defense “embraces an almost limitless number of factors, so long as
they. do not involve sex"), -
5t gEOC COMPLIANCE MANUAL §10-IV(F): *There Is disagreement In the courts with regard
to whether a factor other than sex must be based on the requlrements of the job or
otharwise heneficlal to the business. The Commission agrees with the courts In the Second,
Sixth, Ninth, and Efeventh Circuits that such a basls must be shown.”
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50. The State might offer the merit system defense if Il deflnes the hire-
Into-range policy as a system which provides salary-based merit to the
“haest” candidate at the time of hire although this is not tradltionally how a

merit system Is defined, 3 However the overall princlples that should govern -

a valld merlt system as discussed hy the Second Circuit are also applicable
to the principies and issues discussed In the “any factor other than sex”
defense, The following two cases discuss both defenseas.

3) The Merit System Defense

51 In Ryduchowski v. The Port Authorlty of New York and New Jersey,
203 F.3d 135 (2™ Cir, 2000)5 the court considered the “merit system”
defense.® The Ryduchowskl Court found that the Port Authority’s so-called
“merit system” violated the EPA In several respects, The court noted that a
bona fide “*merit system” should be an “organized and structured procedure
whereby employees are evaluated systematically according to predetermined
criterla.”ss The Colrt went on to note that the defendant (Port Authority)
had a “heavy burden” that required it to show It had “formulated an

2 1d, In describlng a contemporaneous merlt system, the EEOC listed several.attributes of a
valld merlt system: “A senlority, merlt, or Incentive system must be hona fide to operate as
an EPA defensae,” This means It was not “adopted with discriminatory Intent;” s an
astablished system containing predetermined criterla for measuring senlority, merit, or
productivity;” “has been communicated to employses;” “has been consistently and even-
handedly appiled to employees of both sexes;” “is in fact the basls for the compensation
diffarential

3 The Second Clreult dismissed Port Authorlty s defense and remanded for trial, opining that
a reasonable jury might find that they were not meritorlous under the EPA.

54 In Ryduchowski; the plaintiff filed clalms under both the EPA and Title VII although only
the EPA analysls Is relevant here. Ms. Ryduchowski had come to the United States from
Poland where she had recelved a Mastetr's of S¢lence and a Ph.D. in Clvil Engineering from
the University of Warsaw. In the subsequent twenty years following her educatlon, “she
gained practical experlence and aeventually became a licensed englneer in both New York
and New Jersey. Between 1988 and 1995, she worked for the Port Authority as an engineet,
In September 1995, she was terminated from her position with the Port Authorlty and sued.
‘She asserted that the Port Authorlty falled to promote her and terminated her employment
in violatién of Title VII, and pald her iess than a similarly situated male colleague in vlotatfon

of the EPA, Ryduchowski 203 F.3d at 137,
%5 1d. at 142-43 (quoting EEQC v. Aetna Ins. Co., 616 F.2d 719, 725 (4th Cir. 1980))..

33




“organized and structured system based on predetermined criterta,”®® In
addition, It also had to prove that it “systemalically administered its plans
for a merlt system.”*” The Court found there was “ample evidence that the
Port Authority had falled to meet this burden.”5®
52. The Court objected to the Port Authority’s fallure to follow Its own
procedures In a systematlc fashion: “Without systematic evaluation, a valid
merit system cannot be said to exist.”? First, the Court found that the jury
céuld have concluded that the Port Authority falled to foliow lts own policles
in detefmilning merit increases,® Secondly, the Court stated that the jury
could have found that the Port AUthorlty “falled to properly correlate merit
Increases to an employee's evaluation,”* The Court also found that a jury
could have concluded that “the Port Authority's detailed evaluation
procedures were hot systematically applled to ali employees” and that

“Ryduchowskl's supervisors manipulated the evaluation process according to

thelr personal whims and prejudices, and thereby prevented the merit
system from being systematically applied.”®? '

" B3. Insum, the Court opined that “the jury could have concluded that the

Port Authority's merit system, while admittedly delailed was not app!ied
systematlcally, rendering a faclally valid adequate merit system invalid as
applied to Ryduchowskl....Jt was the Port Authority's burden to convince the
jurors that It applled a valld merit system. The jury's verdict reveals that the
Port Authority simply falled to meet this burden.”®?

- %6 1d. at 143,
57 id {emphasls In the original),

59 ld" (emphasls In original),

51 _<:L (The plalntiff had been given merlt Increases both i and out of range and the Porg
Authorlty did not produca the chart that spacified the appropriate range of the merit

increase for each performance evaluation rating).
2 1d, at 144, (In this case, the court belleved that the Jury could find the manipulation was

the result of “gender preJ udice of Ryduchowski's superlors...”),
o 1d. at 145,
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54, If the State argued that the merit system defense applled in this case,

the Ryduchowski Court would likely take issue with the hiring practices of
the AHS/HRU and DOC In My, Doe’s ¢ase, Theare ¢an be no bona flde merlt
system when there Is a failure to systematically follow policles and
procedures, '

4) The “Factor Other than Sex” Defense

55, In Aldrich v. Randolph Centrai School District, 963 F.2d 520 (2nd Cir.
1992), Cora Aldrich, a female cleaner at an elementary school, alleged that
she performed the same work as male custodians for less pay; and sued '
under the EPA.** The school district used a job classification system that
distingulshed between “cleaners,” who happened to be all women, and
“eustodlans,” who héppenéd to be all men.®® Custodians were paid higher
wages than cleaners.®® In order to be eliglble'for a custodlan position, an
Individuai had to place In the top three applicants.®” In defending against
Ms. Aldrich’s claim that the system violated the EPA, the school district
atgued that its civil service exam and job classiflcation system constituted a
“factor other than sex” defense. even if custodians and cleaners performed-
 the same work.®® The dlstriet court granted the school district's motion for
surnmary judgment and Ms, Aldrich appealed to the Second Circult,

56. On appeal, the Second Circult determined that the district court had
Improperly dismissed the case and held that the employer bore the burden
of showing that the “factor other than sex” defense was a “bona fide
business-related reason” for the resulting wage differential.%® The Court
noted that “[wlithout a job-relatedness requirement, the factor-other-than-

8 Aldrich 963 F.2d at 522-23, She also sued under Title VII but that Is not ralevant to this
case, .
5 1d. at 522,

% 1d.

67 E

% 1d. at 524, |

% 1d, at 526-27.
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sex defense would provide a gaping loophole In the [EPA] through which
many pretexts for discrimination would be sanctioned.”™ The Court also
stated that *Once she [Ms, Aldrtid’i} shows that she is belng paid less than
men for doing the same worlc, the employer can rel'y on an exam to justify
that wage differential onfy If the employer proves that the exam Is job-
related.”* Furthermore, in reviewling the legislative history of the EPA, the
Second Circult wrote: “After tracing the evolution of the EPA through the
legislative process, we believe that Congress specifically rejected blanket
assertions of faclally-neutral job classification systems as valld factor-other-
than-sex defenses to EPA-claims.””?

57. Inthe Vermont District Court case Knlght v. G.W. Plastics, the court
also considered the “any other factor than sex” defense.”® The court
rejected the employer's motlon to dismiss because there were sufficient
factual disputes to send the case to a jury for consideratlon rather than
granting the employer’'s request for dismissal. The court took Issue with

- several of the employer's arguments, including the clalm that the higher
wages for the new male workers who were hired to fill the plaintiff's position
after she retlred were acceptabfe hecause the pfalntiff female had been hired

some twenty years eatfler.”?

5. mary: Implications of Ryduchowski, Aldric night and
Hooper to Ms. Silloway’s case .

' 58. The Second Clreult clearly put a premium on producing evidence that
procedures are followed and proof that those procedures result In systematic
falrness. The Second Clrcult did not see the “any factor other than sex”
defense as a green light for the employer to do what it wants to do when it

0 1d, at 525, (emphasls added).

7t 1d, (emphasis added).

”21d, at 524,

:; Knlght, 903 F. Supp, at 678,
1d.
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resuits In pay Inequity. The VLRB decision in Hooper also placed an
Imperative on employers to follow policles, laws and contractual provisions in
hiring and the Vermont district court recognized that the roots of pay
inequities based on sex may reach far back In ime In comparison to.when
they are actually discovered. Collectively, these four cases support the
proposition that DOC and AHS/HRU violated the EPA by falllng to comply
with the following specific provisions §12.2 and 3 V.S.A. § 327{(a):

1. Lack of production of the Identification of the Internal
candldate and proof they were considerad (this violates
3 V.S.A. § 327(a), the union contract and the policy
manual and the findings of the VLRB In Hooper);

2. Lack of proof that the posltion of Food Service Supervisor
was unigque enough to hire Mr. Doe at step 13 when no
other DOC employee had been hired above step 8 from
2000-2010,

3. Insufficient proof that Mr. Doe had “exceptional and ‘
‘ outstanding qualifications that exceed[ed] those of other -
applicants...to such an extent that not hiring that particular
employee willl be detrimental to the State” when there
wera-two candlidates with only slightly lower scores and an
unidentified Internal candidate who should have had

preference,

4,  Evidence that DOC and AHS/HRU falled to consider how
hiring Mr, Doe into-range might affect current Food
Services Supervisors who had more senjority and
experience than Mr. Doe),;

5. Insufficient proof that DOC and AHS/HRU considered the
Impact of hiring Mr. Doe Into-range on future co-workers
(both future FSS’s and other future co-workers such as
Ms. Shloway).
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RECOMMENDATION

DOC and AHS/HRU falled to follow state policy §12.2 and 3 V.S.A.
§327(a). Their failure to follow law and pollcy contradicts the principies of a
Falr and equitable state compensation system for both men and women. The
consequences of this fallure resuited in a significant salary differential
between Ms, Silloway and Mr. Doe, desplte Ms. Sllloway’s greater seniority
and experience In the position they both hold.

The State has falled to produce evidence of ot to prove any of the

. four affirmative defenses recognized under the EPA and Vermont's equal pay

provision of the Vermonl Falr Employment Practices Act. As a result, this
in.vestlgation recommends that the Human Rights Commission find
reasonable arcunds to belleve that hoth AHS and DOC violated the equal
pay provision of the 'Vermont Falr Employment Practices Act, Title 21 V.S.A.

8495(8)(A).

N

Nelson M. Campbell
_Investigator

K/W%M sl

Robart Appel
Executive Director
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ATTACHMENT A

HIRE-NTO-RANGE

Number 12.2
Effective Date:  March 1, 1996
Subject: HIREINTO-RANGE

Applicable To: All clagsified employess, as well as femporary-and exempt, with the
Executiva Branch of the State of Vermont, - o

lssued By: Department of Personﬂel
Approved By: Williarn H, 'Sorreli, Secretary of Adminlstration
PURPOSE AND POLIGY STATEMENT |

The purpose of this policy Is t6 provide for exceptions to the compensation plan for the

Initial hirlng of certaln Individuals. The State's classifled pay plan provides internal eqully

by establishing a comrmon set of salary ranges for each position. Entry level rates,

maximum rates and the systematic method for empioyees to move within the salary

range are uniform and applled consistently for all employees govarned by the

compénsation plan. At imes thére may be a-compelling reason to make an exception to
- the basic ptinciple that employees are hired af the entry rate established for the Jab,

PHILOSOPHY OF HIRE-INTQ-RANGE

The minimum rate of pay for a class is step 1 In the salary range, Step 1 1s also the
normal hiring rate established for most positions, and is the salary usually offered fo
applicants when they apply for positions In State Government. In rare clrcumstances a
special exception cats he approved for an applicant. These exceptions can only be

- offered I prlor approval Is granted by the Depariment of Personnel for reasons as

follows; '

+ There Is a shortage of quallfied applicants for the position;
v an applicant who has speclal qualifications, tralning, or experlence that while are
not necessarily a requirement of the job, have some unique valus to the
. otgankzafion; ) : _
« the candlidale possesses exceptional and outstanding qualifications that exceed
those of other applicants and to such an extent that not hiring that particular
‘ employee wili bie defrimental to the State.




A hire-Into~-range doss not apply to applicants who are already classified employees
who have completed their original prohationary period.

The Department of Personnel will not consider a request to hire an empioyee ahove the  ~

minimum rate untit the reorwtmeni exammailon certification, and Interview process is
completed,

The Depaﬁment of Personnel must approve a request In advance of any salary offer o
an appilcant. Several faciors are considered:

[7 the recruitment and plention experlence for the position;
1] the salary market for the particular type of expeitise;
O the impact of the vacancy on program service;
[} the impact on current incumbents with similar qualifications;
(3 the candidate's current rate of compersation,

GUIDELINES FOR HIRE»INTO RANGE REQUESTS

The Department of Pensonnel has the responsibillty to ensure appointing authorlﬂes
maintaln practices that presetve mterna! equiiy and adhere to the principles of the

classlfied pay plan.

Thils pro.cedure applies to the hiring of candidates into ciassified, iemporaty, parf-time, -
and exempt poslilons at any rate above the minimum pay grade ot salary range (Unless
a permanent adjusted hiring rate (See 12.3, Market Factor Analysis) has been

. T approved),

" Agencles or daparimenis must submit a yequest to the Depariment of Personnei
Compensation Unit which inciudes the following information:. .

- 1, Candlidale and Job Information:

+ The candlidate’s name, lhe salary rate or step being requested, and the position
number, class, and pay grads of the job for which the candidate is belng

considerad.

+ The candidate's quallfications Including thelr Standard State of Vermont .
Employment Application and restime,

+ A nairafive describing the following: qualifications of other applicants;
qualifications of staff sarving Ih the same class as the prospective candidate; and
a candldate profilé (e.g. length of service, salary, positlon, and performance

history).




N Explafh in particular how this candidate merits the proposed rate and how the
request meets the regulatory standards under which the salary excepilon may be

granted. -
¢ Llst the candidate's annual compensation In his or her current or most recani

position.

2, Hixlng Progess:

s Asummary of recrultment efforts and results, including the following information:
type and dates of advertising (hewspapers, Joutnals, efc.); number of applicants;
number of applicants found eigible; number of applicants interviewsd; and a
copy of the hiring certiflcate {(with applicatlons and resumes altached).

o Consideratlon glven to State employees on the hiting cerllficate.’

» * Provide furnover/vacancy data for the position class over the last two (2) years.

3. Implications: -

o List othér amployees or classes that will potenilally be affected by this hire-into-
range request, Include Informatlon regarding recent hires in the same or similar
class and any other factors which should be conslderad,.

 MISCELLANEOUS.

No salary offer should be discussed with a candidate untll hire-Into-range
approval has heen granted by the Department of Personnel, Any offer or
sommitment made by an appolnting authority without advanced approval from
- the Department of Personnel is unauthotized and not binding on the State.

The Department of Personnel will review the request and will generally respond within
five (B) workdays or less.

Hire-into-range does not apply to current employeas; or those employees foimeily on
leave from classifled service employed In an "exampt" capacity and returning to a
classified position; or those employees who are refurning within two (2) years of a break
In service. The rate of pay would be determined by the salary compensation method
outlined in the current contract in effect when the employee returns from.the leave.

An ernployes hired-into=range shall not he eligible for an end-of-probation increase.
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© ATTACHMENT C

STEP MOVEMENT

Numbet 12,4

Effectlve Date:  March 1, 1968

Subject: STEP MOVEMENT

Applicable To: All classified employees, as well as Exempt employees assigned to
the classifled pay plan, with the Executive Branch of the State of
Vermont,

lssued By: Depariment of Personnel

Approved By: Wilttam H. Sofre!l, Sacretary of Administraiion
PURPOSE AND POLIGY STATEMM

Step movement to the next higher pay rate within the salary range for a particular pay
grade Is a function of the length of time 'spent at the previous rate of pay rather thanon
overall length of State service. Slep advancement is contingent tpon satisfaclory

- performance.

The purpose of this policy Is to ou!llne the manner in wh!ch einployess may advance to
the next higher step rate within their pay grade,

DEFINITIONS

STEP - an Interval that separates one level of salary from another within a pay grade.
STEP DATE - The day, month, and year that employees are eligible for advancement fo
the next higher rate of pay (step) within thelf pay grade. Assuming no-changes in an

employee's pay grade, It represents the amount of lime required at dne rate of pay
before becoming automatically eligitle for the next rate of pay within the range.

GENERAL GUIDELINES

The State classified pay plan consists of twenty-elght (28) bay grades. Posliions are
asslgned to a pay grade accoiding fo the criterla outlined in the classification plan and

the polint factor system for position evaluaﬂon

Each pay grade contalns fifteen (15) rates of pay (steps). Steps 1 and 15‘are the
minimum and the maximum rales for the salary range. All employees In positions
covered hy the classlfled pay plan are assigned to a step in accordance with the current




contract, Usually, the salary for newly hirad employees is step 1 (the probationary rate),
The next step Is known as the end-of-probation rate (EOP}. )

The Salaries and Wages Article of the current Agreements between the Stale of
Vermont and the VYermont State Employees’ Association, Inc, (VSEA} must be adhered -

to' when Implementing this policy,

The Appendices to the contract contain the rates of pay for each of the fiftaen (15) steps
within each of the twenty-sight (28} pay grades. '

REQUIRED TIME ON STEP

Eligbility for advancement within the pay grade (step dats) Is contained In and governad
by the terms of the contract. The current schedule Is as follows:

Step 1 - {probation} ~ normally six months®
Step 2 - (end of probation) « one year
. Step 3 - one vear

Step 4 - one year

Siep & ~ one year

Step 6 « two years

Step 7 - iwo years

Step 8 - two years

Step O - two years

Step 10 - two years

Step 11 - wo years

Step 12 « two years

Step 13 - three years

Step 14 - three years

Step 15 - final step

* Employees who are in Job classes with probaiionary perlods that are lohger than {6)
months may be eligible for step movement at the end of six (6) months without regard to

thelr probatlonary status.

Employses who are hired-into-range (See Number 12.2, Hire-Into-Range) above step 1,
do not gualify for advancement upon completion of probation.

ADVANGEMENT

Step Date - After completing the requirad fiime on a step, the employee advances to the
next higher step in the pay grade. - _

Though étep. dates can ocour In the middle of & pay perlod, an employee's pay can
change only at the beginning of the next full pay period, The employee’s new step date
is calculated by adding the requisite time requirement for the new step (one, two or




three years}) to the old step date. The new step date Identifies when the employee Is
eliglble for advancement to the next higher rate,

The effective date of a step increase for an esmployse whose step date Is tho ﬂrst day of
a pay perlod shall be the bsglnnlng of that pay period,

Changing Step Dates - Changes in step dates ocour whenever there Is a change in
pay resulling from reclassification, reassigniment of pay grade, promotion, or demotion.
Step dates are catcu!ated and ad}usted based on the effectlve date of such changes In

pay or status.

When employses move fo another pay grads oh a temporary asslgnment, the step date
also changes. Howaver, whan employees are refurned to thelr previous pay or sfalus,

the previous step date is reinstated.

ANNUAL PERFORMANCE EVALUATION CRITERIA

.Satisfactory or Higher Rating ~ Movement to a higher step Is contingent upon
salisfactory performance and the required lime specifled in the contract,

. Unsatisfactory Rating ~ Employees who fall {o achleve at least a satléfaotory rafing on
thelr annual performance evaluation wil lose credit for that year's service, and will have

one (1) year added to their step date.

Extension of Qrliginal Probatlon - Employees whose orginal probaflonary perfod Is
- extended will have thelr step date adjusted to correspond to the length of the extension

of probatton

Warning Perlod - Employees whose step date falls during a performance warnlng
perlod wil! not move to a higher step until they recelve an overall performance rating of
at loast safisfactory, An employee'’s next step date will not change as a result of thils

delay in step movement,







[ iwi....EACILITY.FOOD SERVICE SYPERVISOR ~ ]
1ob Code: LIBEG"T |
Salary Plan; Classifled ATTACHMENT D

Pay Grade: ['L.B_u_
' Océupat!onal Category:

Food Servicas

A T e T e T T
Effactive Date: idfuzsj}fhgg .............. .j Active; ¥

Class Dofinjtion: - g - .
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lLarge scale food preparatson and service for the Department of Correctlons Within correcf:ionaf
faclilties, Supewision Is exerclsed over food service workers, other staff, and Inmates, Dutles .
includa planning meals, purchasing food and facliity supply iteras, tracking and managing
Inventory, budget planning, equipment care and purchasing, and exerclsing security controls. 1
Dutlas are performed undar the direction of an adrinistrative supervisor, but with need for . i
signiffcant Interaction with other divislon or department staff, and outside service providers, |

Examplasg of Work:

Assigns, supervises, and Inspects the food menu and praparation on a dally basls, Tracks
" Imenu requirements for offenders who have been placed on special diets by medical staff.
Thitiates orders: for personal care, household and food items, and supervlses the dellvery,
storage, and distributlon of su;aphes far the facllity, Responsibie for food services budget,
including development, change recommendations and, monitoring, Malntains records and
prepares repoits &8 requested by an administrative superior., Malntalns an Ihvantory of kitcher
and dining equipment, and deals divectly with vendors for repalrs. Makes recommendations
for roplacetent of equipment and handles the purchasing once approved, Develops and
conducts In-gervica tralning programs for both staff and Inmate workers, as wall as State-wide
tralhing programs for other food service personnel, Establishes workload and performance
standartls for employees and inmate workers. Responstble for hiving, maintalhing records of
' iperformance, and submitbing payroli on thmates working n the food service.work program.,
Tralns, supervises, and evaluates Corractional Officers or Cooks working in foad services, |
Establishes and maintains a Food.Sérvice Procedure Manual, Perfarms baslc sacurlty practices,
canducts shakedowns and gifevance Investigations related to food services. Performs relatad

dut!es s as requlr ed

FITUTTTITE RPNV |

Envlmnmental Factors:

Py

herdiin

Work is performed in'a cor rectlonal faclllty kitchen during ah asslgned shift Incumbents must
he able to oporata cutlars and slicars, hantle knives, [ift welghts of up to 60 lbs., and work
under conditlons of high heat and humtdity, Dutles Include supervlslon of Inmates In work
situations. . e, i
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Minimum Qualifications:
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Step

765
7.8
827
8.59
2.00
37
976
1021

.. e

1148
11.72

1283
1365
1437
15.14
16.00

16.69 -

1788
18.96

" 2012

21.37

- 2274

2412
2573

27.45

2836
3137

Step,

787
8.2
862
2.09
$.38
872
10.19
10,57
.14
11.68

C 1287

1351

1425 -
T1503

15.81

1875 -

1770
1874

1885 .

21.05

2378
2529

27.02 .

2880
30.74
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Step

825

856 .

930

368

10.08
1056
11.02
11.54
12.41
1268
13.32
14.00
14.76
1557

1640
B

18.34
1945
2060
21.87

2473

. 2628

2808
2588
o2
4.4

848
824

" 818

8.55
s88
10.38
10.68

11.39.
11.92 "
1251

13.09
1373
1444
1524
16.07
16.93

1789

18.94
2007
2127
2259

24,00

25.55
274

£ 30.90

33.00
3827
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5

878
8.07
0.45
8.36
10.29
1071
1122
1171

1289
13.51
1416
14.92

18,74

1681
1752
1248
19.57
2072
2198
2333
2408

2638

23.09
2995
31.92

34.13
35.48
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g

9.02
9.38
272
1018

10.82

11.04
11.55
12,10
12.65
13.31
13.85
14.63

1540

1626
1714
13.09
1910
20023
2138
2272
2408
2582
2128

28.99°

30.96

33.00,
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Y v

Step
7

230
954

10.06

1045
10.33
1141

1193 .
12.50.

13.07
13.74
14,40
1541
15.87

17.70
18.67

1872 -

20.88
2141

"24.90

2648
2847

.ﬁwm

3433

38.58

Step
m .c

&35

9.5
10.34
10.73
{127
1178
1228
1288
13.48
414
14.34
15.58

- 16.37
16.79 37+

17.30
1826

1928

2036
21.58
2287
2425
2575
2734
2811

<3087
33.08

35826
3763

T40.32

Step
3

9.85
1423
1058

C 1113

A1.80
12,12

1267 .

1329 -
13.91
14.59
1533
16.08 -
1681
1787,

. 1886

19.81
21.03

2380
2508 +
2680
2825
3007

- 3200

3448
36.44°
3898

41.68
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10.12
1052
10.95
11.45
11.98
12.46
13.03 ",
13.65
14,32
15.00
1876
16.55
1742
18.40
19.38

' Appendix I (Etfective July 13, 2003 - July 10, 2004) (GLS Pay Plan)

Step
11

19.27
10.78
1124
.72
1228
1275

1837

14.00
1470
1541
16.z2
7.
17.88.
12.88

T18.92

2103
22.25
28.55
2487
26.50
2814
2982
31.82
3389,

361G

38,56
4125

4412

Step
12

10.67
11.08
11.54
12.05
12.69
13.11
13,73
1440
15.09
15.81
16.64

- 1749

1847

1843
20.43

2164

2423
2567
2724
2892

2078

- v-dr

%

L3484
3728

8972
4247
4542

. m*.“mb
13

10.93
11.88

12.92
13.46
1442
1477
15.50
1628
17.09
17.96
18.92
19.94
2105 -

2354
24.93
26.41
2803
2875
31.64
33.68
3550
.38.31
40,86
43.71
46.75

et
Step Stap
14, 15
. 1128 1151
.-11.68 11.58
1218 12.53
1258 13.04
1328 15.64
13.83. 422
14.42 -14.88
15.18 15.50
15.82 1636 .
16.75 1718
17.586, 18.08
"18.46 1888
1948 2001
20,52 2110
288 =
22,90 2354 .
2421 2430
2562. 2637
2TAT 2704
2884 2968
30,62 31.51
32.56 33.51
34,66 35.66
.@w@ 38.01
T 40.54
. ﬁ.@ 4329
44.95 46207
4842 49.53
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Departmerit of Human Resources :
‘ ATTACHMENT E

Agency of Administration

Job Speciﬁcaﬁo_ns

ADMINISTRATIVE. SERVICES COORDINATOR III

Job Godd: 089240
Pay Plan: Classified

Pay Grade: 23
Ocoupational Category: Adminlstrative Services, HR & Flécalbperattons

Effestive Date: 02/14712010

Ciass Deflnitlon:

Coordinates the adminisiration of a vatlely of funciions of amajor divisioh, or inoderalely slzedoffice or depar!mam Evaluates
anduses Informatlon to make recommandallons; provide guldance on applylng administrative requirements to varylng siluations;
recommand changes fo offlce procedures to adopt managemaent decislons and pollcies; and idéntify problems In adminisirative
workflow, evaluate and recommend alternative adminisirative processes.Supervision Is exercised overclerlcal andjor
adminisleative subordinates Work Is performed under the general supervision of an admlnrsirauva supetlor,

Examples of Work:

Goordinates support and offlca funclions. Supsrvises clerlcal or adminisiralive staff eluding particlpatingin the terviewlng aind
hiring process.Assisls in the formulalion andrecormnendation ofpoliclasretative lo management; may assist ia the Implementailon
of policleaupon approval; and may dsalst In svaluating effectivenass, Interpreterules, ragulations and pollcles (o all employees
asslgned to the office. Prepares and keops complete Inventory of-all iéms purchased by an office, Propares personnel
documents, or may be rosponsible for parsonnet adminisiratlon. Servas as lialson with adminlslrailve staff eoncerning efflce, fiacal
and personnel mafllers. Addresses all situations and résolves problems refating fo the operalion of the offige. Resolves personnel
problems In the offige, Represenis office at meelings and seminars. Keeps lime and allendance records. Malntalns ledgor of
budgsled expendiiures and rmakes recommendations aid requssts regarding nesds, Prepares and malntalns office récords and
reporis of moderate 1o difffcult complexity. May be responsible for budgst development, analysis or ongofng monltoring o enstire
compliance with budget limils. Answerscercespondence as rsquirad, Performs related dufles as requlred,

Environmental Faclors:

- Work Is performed in a slandard office sefing.

Minlmum Quallf!éaﬂons

Knowladge, Skills and Abliitles: Consrderabre knowledge of adminlslralive princlples and practices, including supenvisory
techniques, . . .

Consldarableknowledge of accounting and budgetlng praciices.

Considerable knowlsdge of modern ofﬁce managament nathods lndud[ng fhe application of automated data prccessl‘ng systems
to offlce managemsnt problems

Conslderableknowledge of the principles and practices of parsonnel adminisication including employse relailons.

- Conslderableknowledde of cemputer lechnology and its app!tcatlon to automated systams,

Abilily to exerclse judgmanl and dfscre!!on In applylng and interpre!mg departmental puitcias. rulas and regulatlons,

Abllity to exerclse effeciive administrative conlrol over a targe organizalion,
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Abllity to communicate effectively, both arally and In witing.
Abllity to establish and maintaln effective Qorklng relationships.

Educalion and Experlence:

High school gradualion or equivalent andfour years of exparisnce providing admintsirative-level support to a husingss or
organtzalion with al Ieasl one year of which musl be In accounting or budgeting function and icluds sxperlence as a supevisor
of clerlcal or adminisirative staff; OR ) '

College leve! study n acdounting, businesé or publle administration, office adminisiration or a related fisll viilf substitute for the
exporlonce requlrement on a year for year basls, One year of full-ime study Is dofinod as 30 somester hors or 45 quarler hours;
OR ! ,

‘One year as an Adminisleailve Services Goordinator 1 with ihe State of Verment. - .

NOTE: Only sdministiativawork exparlence lsqualifying. Administrative supporlincludes those funclions which kesp the
drganizalion running or provide the resources for others lo provide the programmatlo viork {e.g., accounting, budget
managemenl, grant adminisiration, finance, human resources, payroll, purchasing, or spaca managerent).

Speclal Raguirements

For somes posilions expsrence working with the VISION system (VISION ls tie Stale of Vermont PeopleSoft financlal
management sysiem) may be required.
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